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% Taxation & Regulatory Treatment of Web
Conferencinervices: Outline of Presentation

Part 1. FCC Regulatory Treatment of Web
Conferencing

Part 2: State and Local Taxeatment of Web
Conferencing

Part 3: Where does that leave us now?
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{ Backgroundf FCC Treatment of Conferencing
Services

Timeline of FCC Decisions:
APulver(2004) 8 NonPSTN conferencing

AlnterCall(2008) 8 Standalone audie
bridging/conferencing

AMeetingOng2011) 8 IRBased audio conferencing
(Appeal to FCC pending)

AWebex (2013) 8 Online Collaboration (Appeal to
FCC pending)
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— PulveiFree World Dialup (2004)

NonrPSTN conferencing classified as an Information
Service:

AFree World Dialup (FWD) allowed internal, Ne®TN
communications between members via voice, video or text

AMembership based, requires broadband connection and
softphone
AUnique 5 or 6 digit FWD number assigned to each member

AConference bridging capabilities
AFCC found the service to be an information service (2004)
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— InterCallServices Description

BackgroundnterCallprovides standilone audio
conferencing services that includes certain features:
Avalidationfunctions
Acollectbilling and participant information,

Aenableparticipants to record, delete playback, mute
and unmute, and access operassistance

AFCC describethterCallas marketing audio, video and
web conferencing; however, record is not clear
| nt e isebvace ihclided anything beyond audio
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— InterCallOrder (2008)

Standalone audiabridging classified as
telecommunications:

AlnterCallOrder- FCC found n t e rst@nddloheicenferencing service
(audicbridging) to be telecommunications subject to USF contributior

Features offered with audilaridging were not sufficiently integrated to
change the service to an information service

I validationfunctions, collect billing apdrticipant informationand

enableparticipants to record, delete playback, mute and unmute,
and accessperator assistance

I Features did not alter fundamental character of service
I Customers could access conferencing without accessing feature:
Note: This service wamnected to the PSTN
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InterCallOrder Consequences

FCC Ruling created a major change in the regulatory

treatment of conferencing:

AlnterCallOrder declares audio bridging / conferencing services to be
otelecommunicationsao
I Subject to Title Il regulations and USF contributions

ABeforelnterCall Orderconferencing industry operated subject to rules
governing oinformation service:

i OEnd usero of telecommunications
I Fees / Taxes on telecommunications paid to supplier of telecom
I Significantly lower administrative burdens and exposure

AFCC extended findings to aiimilarlysituatedproviders
FfoVirtual of ficed providers I mpact

State PUC registration potentially required as a result.
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— MeetingOneService Description

BackgroundMeetingOneprovides IFbased audio
conferencing services thatludesertainfeatures:

AMeetingOneoffers IPbased audio conferencing service
I Accessed via a thtee number

I Acceptsnbound legs of a conferemedP atthe inbound
providero6s | P gateway, r o
utilizingSIPandRTR:ombines the packets with other
packets from the conference, and haififidis IP atthe
out bound gatewayi der 6s | P

| Offers additional features such as call recording and
retrieval

AMeetingOnealso noted that its service has the capability of

supporting direct SiPased computeto-computer connections,
butit did not yet offerthat service.
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— MeetingOneDecision (2011)

IRBased PSTSlonnected audioonferencing classified
as telecommunications by the WCB on USAC appeal

AThe Wireline Competition Bureau ﬁWCB)_ concltrded |
Me et I nsp@icears minctionally equivalent to the audio
bridging services at issue in théerCallOrderand that
Me et I nupsddi @ teshnology is essentialiyHthe
middle(but still PSTN connected) aloeés not alter the nature
of theservice.

ANotably, however, in theetingOn®rder, the WCB declined
to address purel%/ SiPased conferencing because, although
MeetingOnenad the capability to offer such a service, it was
not offering it at the time of the decision.

AThe WCB has delegated authority to rule on USAC appeals,
but it iIs not considered a final FCC decision.
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— InterCallReconsideration Order (2012)

|dentifiedseparateaudio/voice component and
computer capabillities of a bundled service offering:

AFCC upheld prior decision that aubiadging is
telecommunications.

AClarifiedt hat t he additional ser
brldgln[g service, such aditeboardingand other c_omﬁuter_
capabilities that may be used simultaneously with the voice
tel econferenceodo are not suf
conferencing services to bensidered aingleproduct.

I Animportant element of this determination was the fact t
t he ocustomer can conduct
accessing these featureés

AAppeal of InterCalby other ?ar_ties_ denied on standing
rounds so no opportunity for judicial review of merits of FCl
ecision.
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—InterCalReconsideration (¢

El il minati omnnofegohtnonivons:
ABeforelnterCall of u-notegnationd pr ey

ACombination of information service and telecommunications wi
viewed entirely as information serviogp untilinterCall

AlnterCall MeetingOn@ot only killed this concept; FCC now
appears poised to turn it on its head!

C/l/Y aw28S 02y FANY (KIFG dzy RSNJ 2 dzNJ SE
bundled service comprised of telecommunications services and information servicg
may not treat the entire bundled service as an information service for purposes of

contribution assessment, bumust instead apportion its end user revenues betwee
telecommunicationsand notti St SO2 Y Y dzy A Ol liatdrQayfReco@f2L8zNJO
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— Webex Service Description

k rounaV\lebex provides an onlljne collaporation
a ong with a separate audiwonferencindeature

AWet%Emsa online collaporation tooI that IIows ItS yser:
are information and create WOT uct throug
audlo video and computing capabiliti s

AVY]ebex provllgesDeskto screen sharing, document

aring, we brow ers ar| |teboar gremotek egl

mouseontrol, video mte ost co nirols, chat
eatures Presenc Inform t|on an an awdimponent
separate Y price

I Webexcan call participate
I Participate can access audio viainm@mconnecedl|P

T Partchp can gtat via toll/tolHree number
(separatelprice
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— Webex USAC Audit Decision

USAC identified @aeparateaudio/ voice component
toWebeafdoseri ng. Thi s was
InterCallruling:

AUSAC determined that WebEx®
(desktopand document sharing serviativetalker and
activespeaker featurestc.) areinformation services

AHoweverUSAC found the separate audio component to be
telecommunications subject to USF contribution.

I USAC relied on fatitat the audio feature of WebEx could
be substituted wi t that@eetng s
participants could use We

otherfeatures
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—InterCallFCC Activities In Relatiortfebex

InterCallseeks to level the playiriteld:

AlnterCallislobbying the FCC targe a decision on the
Webex appeal in order to level thelaying field.

AlnterCallis suggesting the FCC tiseWebex ruling asan
opportunity to provide guidance about the treatmenalof

online

collaboratioBervices.

ADecision should ensure two goals:

Tits
col
TIts

nould ensure a level playing field for online
aboration services; and

nould provide clear guidance as to the functionaliti

that do or do not require application of USF when au
IS a component of a service.
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— Webex USAC Appeal

Webex Is a single, integrated service:

AWebex argued thatthe service is an integrated
Information service, not a group of features that can be
unbundled.

I Regulatory classification turns on nature of service,
actions a customer may take using the service.

I USAC found computer capabilities to be an informat
service.

I USAC erred by focusing on what a customer could
with component parts of the service.
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— USF Reform Proposals

FCC iIs considering expanding USF contributic
to enterprise communications offiedescribed
as including web conferencing:

Aln 2012 USF Reform NPRM, the FCC requested comment o
size of the enterprise communications market and how
gssessmg USF on these services would affect the contributic

ase.

ADescribed enterprise communications market to include datz
communicatioggrvices which can be used for unified
communicationgsdeo conferencingublic room services,
audioconferencingservice bureau spending, and web
conferencing

AUSF Joint Board is considering these issues.

AATT has submitted presentations to FCC statin%that adding
other service offerings to the FUSF base could bring the
contribution factor down.
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Web Conferencing State and Local
Taxability Rules 0 An Introduction

¢
‘I Conferencing taxability rules on a state and local

level can vary depending on the fact pattern of the
offering. We identified so far on the FCC level
several distinct categories:

A Stand-alone audio-bridging/conferencing
(InterCall)

A IP-Based audio conferencing (MeetingOne)
A Online Collaboration ( Webex)

A Non-PSTN conferencing Pulver)

d
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Web Conferencing Taxablility Rules

Conferencing taxability rules on the state and local level are in a
state of ambiguity due to changes in the technological applications
used to provide the service.

A Emerging technology has impacted all aspects of telecomm in
regards to tax and regulatory matters - conferencing service is no
different.

A A crucial differentiator that wreaks havoc is connection to the
Public Switched Telecommunications Network (PSTN).

A When conferencing service touches the PSTN and is offered in
connection with transmission its taxability rules are fairly well
defined in the realm of audio conferencing.

A Ambiguity arises when conferencing service is either web based
or does not touch the PSTN. :

Life was simpler back thené P

d 9
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Web Conferencing Service Taxability Baseline

So how do we navigate the ambiguity? We perform a pilot
study. But as a preliminary step, we determine the baseline.

A The baseline in determining the applicable taxability rules
that apply on the state and local level to web conferencing
service are the taxability rules that apply to traditional PSTN
audio bridging service (InterCall).

A Once the baseline is established we can see how variables
Inherent in the fact pattern of the new form of emerging
technology cause the existing taxability rules in our current
tax table to deviate from the old form of the service.

A Certain taxes are more obvious as to whether they apply
such as sales taxes which are either gross receipts based in
nature or apply broadly such as the Alaska local saps tax.

’
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Pilot Study: Streamlined Sales Tax Project
Our pilot study begins with Streamlined Basic Principles:

AMember states™hare r egdimmae
set of definitions but remain free to maintain taxability
rules exactly as they existed prior to joining the
Streamlined Sales Tax Agreement

A Telecommunications service & Ancillary services
represent broad categories of services containing a
defined (but not exhaustive) set of sub -categories

A Telecommunications service & Ancillary services are
mutually exclusive

A Member states can impose tax on each category
collectively or s el e c .t BN Y mi X

’
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Conferencing Service Taxablility Baseline: Analysis

An analysis of the taxabllity of conferencing service
starts with Streamlined definitions:

A Telecommunications service= o0t he el ect ro"asc
conveyance or routing of voice, data, audio, video, or any other
Information or signals to a point, or between or among points

7

e TiNcImio©

>

Telecommunications service does NOTinclude Ancillary services

Ancillary services= 0ser vi c associatédavithora r e
Incidental to the provision of telecommunications services
Including (1) detailed telecommunications billing, (2) directory
assistance, (3) vertical service & (4) voice mail serviceso

>

>

Vertical service = 0 an anc i ladvanceyd caling features e
that allow customers to identify callers & mana emitlple calls

& call connections, including ¢ o n f i bridgi
&. CCH N
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Conferencing Service Taxablility Baseline: Analysis

Continuing our analysis of the taxability of
conferencing service starting with Streamlined
definitions:

A Conference bridging service = 0an anc
service that links two or more participants of
anaudioorvideoconf erence <c¢al

But is it taxable? And what about web conferencing service?

\’) .
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Conferencing Service Taxablility Baseline: Analysis

Menu of Options Under Streamlined:

A Member states can choose to tax a super-category
(oCommuni cati on Ser vi chetls O e
Telecommunications Services plus Ancillary Services

A Member states can ¢ hoos e cdlectivdlya
thus taxing all categories of Ancillary Services including the sub-
category of Vertical Service which includes Conference Bridging

~

A Member states can choose to t a
but carve out one or more statutory exclusions (like Voice Mail)

A Member states can ¢ hoos e intdivduallya
(such as Vermont which only taxes Directory Assistance)

The taxability status of web conferencing features and cloud
service is nowhere to be found in this mewoj(!!! ]
:

r—y )
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Conferencing Service Taxablility Baseline: Analysis

The Obvious Dilemma for Tax Managers:

A Given that the Streamlined Agreement only addresses one
component of web conferencing (the conference bridging
service component), taxability of the non -bridging, cloud -
based features component remains very much up in the air

A Add to this uncertainty the fact that Streamlined Sales Tax
only covers about half of the states & none of the states that
tax telecomm via a state -level gross receipts tax (FL, IL, MT,
NH, etc.)

A Even among Streamlined States, there is no guarantee that
such states will take a uniform approach given the lack of any
clear-cut guidelines -

Fortunately, there exists several letter rulings on point. And the -
envelopgplease) |
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Conferencing Service Taxability Analysis: VT

An illustration that anything can happen in terms of tax
results inasmuch as web conferencing is not specifically
addressed under Streamlined, Vermont taxes:

A Tangible Personal Property (TPP)

A Telecommunications Service (except paging service,
value-added non-voice data service & private
communications service, etc.)

A Directory Assistance
Source 32 Vermont Statutes Annotated S9771

Ancillary service is not listed as a separately
enumerated taxable transaction! P

r— '
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Conferencing Service Taxability Analysis: VT

Let 0s ditg | nERO™E/ ¢ r Mo n t O S
determine whether its sales tax applies:

A Telecommunications service = the electronic
transmission of voice, data, audio, video, etc.

A Telecommunications service excludes Ancillary
services

A Ancillary services = services that are associated with
or incidental to the provision of telecommunications
services including vertical service

Source 32 V.S.A. §9701(19)(H) & 32 V.S.A.89701(42

See where we are going here with conkencing service?
d »
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Conferencing Service Taxability Analysis: VT

Notdoneyetol et 6s See  t he r egul

A Vertical service = an ancillary service offered In
connection with one or more telecommunications
service that allow customers to identify callers &
manage multiple calls & call connections including
conference bridging services

A Conference bridging service = an ancillary service that
links two or more participants of an audio or video
conference call etc.

Source Vermont Sales & Use Tax Regulation§
1.9771(5)-2 P ,

r— 3
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Conferencing Service Taxability Analysis: VT

| N concl Usa ONEE VBe r mo n t G

A Vermont sales tax is not imposed on ancillary services
as defined in 32 V.S.A. §9701(42), except for
directory assistance service

A Conference bridging service is a non-taxable ancillary
service

Q

Q Source Vermont Sales & Use Tax Regulation§
= A 1.9771(5)-2(B)(1)

What about web conferencing service?

¥ |
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Web Conferencing Service Taxability Analysis: VT

Vermont Dept. of Taxes Ruling 201501

A Taxpayer sells (1) conference bridging services & (2) meeting
collaboration software services to Vermont customers.

A Query 1: Are the Per-Minute/Per -Participant Connection Fees &
Subscription Fees for Taxpayer
Subject to VT Sales Tax if the Moderator & Guests Connect to
Taxpayerodos Conferencing Br i2dll
Free call? Via Dialout?

A Query2:Arec harges for JTaxpayer OSys
Software Services Subjectto VT Sales Tax When a VT Customer
RemotelyAccesses Taxpayer 0s S odutsioe e
of VT? y

n \ g y
9
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Web Conferencing Service Taxability Analysis: VT

Vermont Dept. of Taxes Ruling 201501

A Taxpayer sells (1) conference bridging services & (2) meeting
collaboration software services to Vermont customers

A Query 1: The Per-Minute/Per -Participant Connection Fees &
subscription Feesfort ax payer 0s conferenci
are NOT Subject to VT Sales TaxRegardlessof whether accessis
provided through the Toll Call, Toll -Free Call or Dial-Out
Variations. Reasoning is clear: VT does not tax ancillary service.

A Query2.Charges for Taxpayer odos Mee
are NOT subject to VT SalesTax. The reason is that the meeting
collaboration product does not equal Telecommunications
Service since it falls outside the definiton of o0t he EI e
Transmission of Voice, Data, Audio, Video etc. 6 P

e—y ,
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Web Conferencing Service Taxability Analysis: TN

Tennessee, an Associate Member of Streamlined, taxes:
A Tangible Personal Property

A Sale, lease or license of Computer Software

A Telecommunication Services

A Ancillary Services

Source Tennessee Code3867-6-202, 67-6-231 & 67-6-205(¢c)(3),(9)

A Conference bridging service = an ancillary service that links two
or more participants of an audio or video conference call etc.

Source Tennessee CodeS§ 67-6-102(7)

This looks a lot simpler than Vermont because Tennessee applies
tax to ancillary services. So our hunch is that conferencing
service | S LEEEEa D halv'ﬁs t he
i
2
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Web Conferencing Service Taxability Analysis: TN

TennesseeDept. of Revenue Letter Ruling # 14-05

Alssue#l: Ar e char ges™i o T aXx padiEmOns
subject to TN Sales Tax aseither a form of tangible personal
property or computer software?

RULING #1 No. Charges for cloud collaboration services are NOT
subject to TN Sales Tax aseither a form of tangible personal
property or computer software.

p>)

p>>)

Issue#2:. Ar e charges for Taxpayer os
subject to TN Sales Tax as au

A RULING#2Yes.Char ges for Taxpayer s
services ARE subject to TN Sales Tax aither a taxable
telecommunications service or a taxable ancillary service

ce its entire cloud
components

T a x p a ynenthly sharge is subject to tax
collaboration service is composed of tax
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Web Conferencing Service Taxability Analysis: UT

Utah is a Streamlined state. It applies tax as follows:

A Tangible Personal Property

A Prewritten Computer Software

A Telecommunication Services

A Ancillary Services

Sources Utah Code §859-12-103(1) & 59-12-102(123)(b)(v)

Determination of the taxability rule should be straight
forward as Utah like Tennessee(unlike Vermont) applies tax
to ancillary services. So our hunch is that conferencing
service I s Jdaxabdis. T hat 0§

ices?
services” P
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Web Conferencing Service Taxability Analysis: UT

Utah Tax Commission Private Letter Ruling 2013-003

A Company 2 offers a Cloud Collaboration Service Offering
thatsupport acust omer 0s t el ec O"Wmd n
Including its voice, video, messaging, presence, audio/web
conferencing & mobile capabilities.

A Connectivity to the PSTN is not included in the Cloud
Collaboration Service Offering & all connections between
the customer & Companyd® 26s
customernos existing PSTN G
connections.

A TAXPAYER THEORY.:#Services provided through the Cloud
Collaboration Service Offering are not tfble

telecommunications services

\’

»

&). CCH y

a Wolters Kluwer business



Web Conferencing Service Taxability Analysis: UT
Utah Tax Commission Private Letter Ruling 2013-003

A UTAH TAX COMMISSION RULINIG\We agree. Sales of the
Offering are not sales of telecommunications services &
therefore not subject to tax under Utah Code §59-12-103(1)(b)

TAXPAYER THEOR® .#Services provided through the Cloud
Collaboration Service Offering are non taxable services & not a
lease or license of hardware or software

UTAH TAX COMMISSION RULHKE> We Disagree The software
owned by Company 2 meets the d
propertyo as a form of opr e v
UT Code859-12-1 02 ( 108), a taxabl e @5
transaction by which the rightto use any article of tangible
personal property is granted under a lease or contract etc .

>

>

The sale of Caolnp a S ZEsS ijer.in

to Utah Sales Tax _ ‘ )
&). CCH )
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Web Conferencing Service Taxability Analysis

We have seen 3 Streamlined states rule on Web
Conferencing - each differently!

A In Vermont, web conference bridging service is treated as
a non-taxable ancillary service

A In Tennessee, web conference bridging service is treated as
a taxable ancillary service

A In Utah, web conference bridging service is also treated as
taxable dbut (in contrast to Tennessee) as a license of software

Web conferencing can be subject to tax as an ancillary service &
non-taxable as an ancillary service dtaxable as a license of
software. Query: how does a company develop a consistent tax
policy given such diversity? |

3

Our mini -pilot study demonstrates that a t X manager must

research taxability state by state and on iloc vel, c'rgl by city

&). CCH
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Local Tax: California Local Utility Users Tax

Cities in California that have adopted a Local Utility
Users Tax generally fall into two distinct categories:

A Cities governed by an original (i.e., pre -modernized) UUT
ordinance

>

Cities that have adopted a new, modernized UUT ordinance

>

Non-Modernized Cities are governed by UUT ordinances that are
linked to the FET 0i.e., any charges that are not subject to the
FET are also explicitly exempt from UUT taxation dpresumably,
charges for web conferencing services would be classified as non-
taxable

>

New Modernized UUT ordinances do not contain this exclusionary
language (i.e., linkage to the FET). Such ordinances explicitly
state that ancillary services such as conference bridging are
taxable but are completely silent as to the status of cloud

collaboration services d )
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Conferencing Service Taxability Baseline: CA UUT

Variation#1° - Non-modernized cities
EXAMPLE = City of Orange Cove, CA

Imposition Provision: oThernecibs amposed; a t ax

intrastate telephone:communications services by every personinithe city
other than a:telephone corporationusing:such services: The tax.imposed by

this section shall be at'the-rate «of 7% of the charge made for :such 'services

an dalisshal | b ecrspravbydic tbryucitchrecesp'er son pay
FET Provision O The tax 1 mposed unotdeimposed i s
Upon any person for using intrastate telephone communication services to

the extent that the amount paid for such services are exempt from or not
subject to the tax imposed under Division 2, Part 20 of the California

Revenue and Taxation Code or the tax imposed under Section 4251 of ttle

Il nternal Reveané "
&). CCH
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Conferencing Service Taxability Baseline: CA UUT

Variation#1° - Non-modernized cities
EXAMPLE = City of Orange Cove, CA

Federal Excise Tax Statute: O There i s hereby | mpo

for GOSN Ceam | eS| 'S ervi ces a tax e
IRS The tax base of the FET is now |

Local Telephone Service= 0 (1) Access to a | ocal

the privilege of telephonic quality communication with substantially all

persons having telephone or radio telephone stations constituting a part of
such local telephone system, and (2) any facility or service provided in
connection wWith @ servimme descri Dged

Default Tax Policy: Since web conferencing falls outside the scope of

local telephone service for purposes of the FET, charges for s\uy services

implicitly fall outside the tax bas I f n-modernized cities

&). CCH

a Wolters Kluwer business

39



Conferencing Service Taxability Baseline: CA UUT

Variation #2° 2modernized cities ordinances
EXAMPLE = City of Norwalk, CA

Imposition Provision: oThere i s imposed a t ax
telecommunication services-: a'ti - t-h e’ “rbate” of 5.5%
Telecommunication services include 6-amnlcri tblbcamrynictitert e c om

serviceso. 0 AnNindudel oadoyn fseerrevniccee sbor i d

Bundling Rule:  aedntBixable charges are combined with taxable charges

on the customer bill, the combined charge is subject to tax unlessthe

service supplier can identify the portions of the combined charge that are
nontaxable & taxable through the se

Suggested Tax Policy A vendor that charges a flat -fee that combines both

the conference bridging charge & the cloud collaboration services charge

should only collect tax on the taxable conference brid ing cqn}oonent as

amounts attributable to cloud -bw no ble saanare.
&). CCH .
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